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Germany

Dr. Ulrich Schnelle & Elisabeth S. Wyrembek
Haver & Mailander Rechtsanwalte Partnerschaft mbB

Overview of the law and enforcement regime relating to cartels

Germany has a long tradition of rigorously and effectively enforcing the prohibition of cartels.
The German Federal Cartel Office (FCO) regularly uncovers and investigates a large number
of different competition law infringements in many different industries each year. The total
fines imposed in 2019 were quite high compared to previous years. In 2020, the total fines
imposed in 2020 were relatively low compared to previous years. This, however, does by
no means indicate that public enforcement is declining in Germany. Quite the contrary: the
FCO repeatedly announced that, despite COVID-19, cartel enforcement will continue to be
a top priority on its enforcement agenda.

The competition act in Germany is the Gesetz gegen Wettbewerbsbeschrinkungen (Act
against Restraints of Competition (ARC)), in its current version of 19 January 2021. The
prohibition of cartels is contained in section 1 et seq. ARC, which prohibits all agreements,
concerted practices or decisions by associations of undertakings which have as their object
or effect a restriction of competition. Since 2005, section 1 et seq. ARC has been largely
aligned with article 101 TFEU. Cartels are not criminalised under German law. Rather,
cartels generally qualify as an administrative offence, with one important exception: bid
rigging constitutes a criminal offence under section 298 of the German Criminal Code and
can be sanctioned with up to five years in prison.

The FCO has published the following guidelines in respect of important aspects of public
cartel enforcement, which are available on the FCO’s website (https://www.freizeitcenter-
oberrhein.de/de/index.html) and are also available in the English language:

* Leniency Program (Bonusregelung) — Notice No. 9/2006 which entered into force on
15 March 2006.

*  Fining guidelines (Bufigeldleitlinien) which entered into force on 25 June 2013.

*  De minimis guidelines (Bagatellbekanntmachung), Notice No. 18/2006 which entered
into force on 13 March 2007. It should be noted insofar that the FCO’s de minimis
guidelines do not apply to hardcore restrictions; however, other than the EU Commission,
the FCO has not (yet) amended its de minimis guidelines following the ECJ’s Expedia
judgment of 13 December 2012 in order to explicitly clarify that “by object” restrictions
are not caught by the FCO’s de minimis guidelines.

The prohibitions laid down in the ARC are mainly enforced by the FCO, an independent

higher federal authority assigned to the Federal Ministry of Economics and Energy. The

FCO is organised into 12 operative units, the so-called “decision divisions”. Nine of these

decision divisions are responsible for the application of general antitrust rules and merger

control provisions in specific industries and sectors. Three decision divisions deal exclusively

GLI - Cartels 2021, Ninth Edition 114 www.globallegalinsights.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Haver & Mailinder Rechtsanwalte Partnerschaft mbB Germany

with the cross-sector prosecution of cartels and hardcore restrictions. The decision divisions
are independent bodies that take their decisions without any instructions from above. The
three cartel enforcement decision divisions are supported by a special unit for combatting
cartels, the main purpose of which is to assist during the investigative phase, in particular in
preparing and executing dawn raids.

The FCO may impose monetary fines on undertakings or individuals for wilful or negligent
infringements of the prohibition to restrict competition, pursuant to section 1 ARC. Fines
levied on individuals for wilful participation in a cartel may not exceed 1 million Euro. In
cases of negligent infringements, the maximum fine is 500,000 Euros. Not all individuals
may be fined, only directors, officers and certain senior employees. However, if lower-
ranking employees have committed the cartel offence and cannot be held responsible,
directors or officers can be sanctioned with a fine for breaching their duty to supervise. The
FCO may impose fines on undertakings of up to 10% of the worldwide (group) turnover in
the most recent fiscal year. There are as yet no criminal sanctions against individuals, nor are
there any disqualifications of directors resulting from sanctions for participating in cartels.

In 2013, the FCO published new fining guidelines. Under the new guidelines, the group-wide
annual turnover of the company, as well as the turnover which it achieved in the cartelised
market during the infringement period, is taken into consideration in the fine calculation.
Hence, the size of the company and the affected “volume of commerce”, as well as the
seriousness and duration of the infringement, will be crucial factors in setting the level of fine.
It should be noted in this respect that the fining guidelines are not binding and that judges of
the German Federal Supreme Court have publicly questioned the adequacy and legality of
the new fining guidelines, in that they do not sufficiently link the level of the fine to the guilt
of the undertaking concerned. It is also still possible to waive or reduce a fine if a company
that participated in the infringement submits an application for leniency. A reduction of 10%
of the fine can be granted for an agreement to have the proceedings terminated by settlement.
When setting the fine, the FCO also takes into account the undertaking’s financial capacity.
Provided that the undertaking provides sufficient evidence that it is unable to pay the fine in
the short or medium term, the FCO usually offers that the fine may be paid in instalments.

Infringements of section 1 ARC become time barred after five years. If the FCO, the EU
Commission or a competition authority of another EU Member State takes action for the
purpose of the investigation or its proceedings in respect of an infringement, the limitation
period is suspended.

On 9 March 2017, the German Parliament adopted the 9" amendment to the ARC, which
became effective on 9 June 2017. It introduced a number of changes in different areas of
competition law. The majority of new provisions implemented Directive 2014/104/EU
through certain rules concerning private enforcement of cartel damages claims under national
law (for details see below). In addition, the 9" amendment to the ARC introduced new rules
on corporate liability. First, the reform established liability for fines for any company that
had “decisive influence” over a company found guilty of a cartel infringement. This is likely
to capture parent companies in most cases. Second, the liability of successor companies
has been extended. This means that the legal successor of an addressee of a fine can in all
cases also be held liable for the addressee’s conduct. In addition, the economic successor of
the infringing entity shall be liable for the conduct. The provision on economic successors
specifically aims to address restructuring cases in which the infringing business is transferred
by way of an asset deal and the acquirer continues the business following the transaction.
Thus, a loophole that was commonly referred to as the “sausage gap” was closed. This
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loophole became part of the political agenda after a sausage producer successfully escaped
a fine liability through an internal corporate restructuring.

On 19 January 2021, the 10" Amendment to the ARC, also called the ARC Digitalization
Act, came into effect. The major purpose of the Act is to enable the FCO to effectively and
proactively act against undertakings with importance for the competition in more than one
market especially with respect to data which they hold and use. Furthermore, there were
some changes with respect to increasing the effectiveness of cartel enforcement and new
provisions concerning fines against associations of undertakings. The leniency programme
has been implemented in a statutory form and is not based only on administrative rules.
Furthermore, there has been a new legal presumption concerning cartel damages claims with
respect to purchasers affected by a cartel.

Overview of investigative powers in Germany

In order to fully investigate a suspected infringement, the FCO may use all the evidence that is
generally available in criminal proceedings. In particular, the FCO may take testimonies from
witnesses and accused suspects, and it may address information requests to undertakings.
However, witnesses can refuse to testify to the extent that they might incriminate themselves.
Accused suspects generally have the right to remain silent on the allegations that form the
subject matter of the investigation, and do not have to provide any assistance or information
whatsoever to the FCO. In case they do agree to be heard, they are not obliged to make
accurate or complete statements. Interrogated witnesses and accused suspects must generally
be instructed about their rights to remain silent/not to incriminate themselves.

The FCO may furthermore dawn raid offices and search private premises and objects. As a
general rule, any such searches have to be ordered by a judge. Only in exigent circumstances
may the FCO conduct these searches without a judicial warrant. In addition, the FCO may
seize objects which could be of importance as evidence in the investigation, and make copies
of any relevant documents. Again, a seizure order by a court is required if the material is
not handed over voluntarily, and only in cases of exigent circumstances may the FCO itself
order the seizure of objects or documents. The investigative powers in respect of search
and seizure also apply to material in electronic form. Computers and company servers may
be searched and relevant files may be copied. Also, private locations, such as residences,
automobiles, briefcases and persons can be searched.

If necessary, the FCO may use the coercive force as laid down in the Code of Criminal
Procedure in order to enforce its investigative powers.

Accused undertakings and natural persons have a right to be heard, which comprises, in
particular, the possibility to submit statements to the FCO. The right to be heard also
encompasses a right of access to documents in the possession of the FCO. Such access to
documents is, however, only granted to the lawyer of the accused suspect, not to the suspect
itself. Access to the documents can be denied if the investigation has not been formally
completed and if full access would endanger the objective of the investigation.

The parties have a right to legal representation throughout the entire proceedings. Whilst in
theory, when conducting dawn raids, the investigators of the FCO do not have to await the
arrival of the defence counsel, in practice they normally do consent to wait up to one hour.

With the 10 ARC amendment, which came into force on 19 January 2021, the ECN+
Directive aiming at a more effective cartel prosecution was implemented. In line with the
system in place at EU level, companies and their employees will in future be obliged to
cooperate to a certain extent in the clarifications of the facts.
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Overview of cartel enforcement activity during the last 12 months

In 2019, the FCO imposed fines amounting to approx. 848 million Euros on a total of
23 companies or associations and 12 individual persons. The sectors affected included
bicycle wholesaling, building equipment, magazines, industrial batteries, automotive steel
purchasing and steel manufacturing. The authority has received 16 applications for leniency
and numerous indications of possible infringements of competition law. It carried out five
dawn raids at a total of 32 companies and five individual persons.

In 2020, around 158 million Euros in fines had already been imposed on a total of eight
companies and eight individual persons by August. The sectors affected were the wholesale
trade in plant protection products and the motor vehicle signage sector. In addition, the
FCO has received seven new leniency applications and several investigations were initiated.

Despite the exceptional circumstances surrounding COVID-19, the president of the FCO,
Andreas Mundt, once again pointed out the importance of cartel prosecution: “Cartel
prosecution remains a core task of the Bundeskartellamt. Even in economically difficult
times there is no justification for illegal agreements. We receive indications of possible
cartels time and again and will continue to pursue them consistently. It is quite another
matter when companies want to cooperate with each other due to special circumstances,
such as during the crisis triggered by Corona. In such cases, we are always ready to talk and
have been able to support numerous companies in an advisory capacity in the past months,
for example, in order to be able to react jointly to supply bottlenecks.”

In November 2019, the FCO imposed fines totalling approx. 100 million Euros on Bayerische
Motoren Werke AG, Daimler AG and Volkswagen AG for anti-competitive practices in the
purchase of long steel products. Between 2004 and the end of 2013, representatives of the
companies regularly met twice a year with steel manufacturers, forging companies and large
systems suppliers and exchanged information on uniform surcharges for the purchase of long
steel product. The companies acknowledged the facts as established by the FCO and agreed
to a settlement.

In December 2019, the FCO imposed fines totalling approx. 110 million Euros on 11 technical
building services providers for colluding on bids for major contracts. The practices involve
the design and installation of technical equipment for large building complexes such as power
plants, industrial installations, shopping centres or office buildings. The proceedings were
triggered in November 2014 as a result of a leniency application. The leniency application was
made in the knowledge of imminent media reports about alleged agreements on the award of
technical building services for the black coal-fired power plants in Hamm-Uentrop in Germany
and Eemshaven in the Netherlands. In the days following the publication of the reports three
other companies expressed their willingness to cooperate with the Bundeskartellamt within
the scope of its leniency programme.

Also in December 2019, the FCO imposed fines totalling approx. 646 million Euros on
Ilsenburger Grobblech GmbH, thyssenkrupp Steel Europe AG and voestalpine Grobblech
GmbH as well as three individuals responsible for exchanging information on and agreeing
certain price supplements and surcharges for quarto plates in Germany. The illegal agreement
was practised from mid-2002 until June 2016. Dillinger Hiittenwerke, a public limited
company which also participated in the agreement, was the first company to cooperate with
the Bundeskartellamt and so was granted full immunity from fines.

In January 2020, the FCO imposed fines totalling around 157.8 million Euros on seven
wholesalers of plant protection products and their responsible employees for agreeing on price
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lists, discounts and some individual sales prices to retailers and end customers in Germany.
From 1998 until the time of the dawn raid in March 2015, the companies had coordinated their
price lists for plant protection products in spring and autumn. The basis for the coordination
was a joint calculation by the wholesalers, which resulted in largely uniform price lists for
retailers and end customers.

The FCO also reports that the number of actions for damages following completed cartel
proceedings by the FCO or the European Commission (follow-on damages claims) have
increased significantly in recent years. The industries are diverse: sugar; trucks; rails;
bathroom fittings; electronic cash; chipboard; detergents; monitor tubes; packaging; cement;
steel abrasives; wallpaper; gas-insulated switchgear; drugstore articles; flour (mill cartel);
or confectionery. The FCO expects a further increase in the enforcement of claims for
damages from the fact that conditions for such claims have been further improved with the
implementation of the EU Antitrust Damages Directive 2014/104/ EU and the 9" amendment
of the ARC.

Key issues in relation to enforcement policy

Particular enforcement priorities for the FCO do not seem to exist. Rather, the FCO’s most
recent activities seem to reflect an overall balanced approach which equally tackles different
types of infringements.

The FCO has sanctioned various types of horizontal anti-competitive arrangements including
price-fixing cartels, customer/market allocation schemes, bid rigging, and the exchange of
commercially sensitive information. As regards the latter, somewhat disappointingly, the
FCO seems to increasingly employ the concept of “exchange of commercially sensitive
information” as a fallback argument in case it cannot prove the existence of an agreement
or concerted action. This is even more worrying, given that the FCO generally considers
exchanges of commercial information to imply anti-competitive purposes, and thus shifts
the burden of proof towards the undertakings involved in any such information exchange.
This seems problematic not just from an in dubio/fair trial perspective; it has also led to
significant legal uncertainty for companies.

Key issues in relation to investigation and decision-making procedures

As in many other jurisdictions, the FCO does not operate with different bodies for the
investigation and decision of its cases, respectively. Rather, the same decision body that
investigates a potential competition law infringement is also competent to decide the case
and — where applicable — to impose administrative fines. Here lies a significant structural
shortcoming in the public enforcement proceedings, the downsides of which can be observed
in many cases. Even though in theory the FCO is obliged to conduct its investigations in
an unbiased and objective manner, in practice the FCO officials who decide to open an
investigation do show a strong commitment to close any such case with a decision finding
a competition law infringement.

The only type of “peer review” that exists is a review by the FCO’s litigation division. Such
review, however, only focuses on whether or not the envisaged decision would stand in court.
It does not, in turn, question the quality or completeness of the investigative process, or the
evidence on which the decision is based.

The FCO does not have to investigate or decide cases in a specific time frame. Rather,
the length and depth of an investigation can be adapted to the individual circumstances
of the case. In practice, this can lead to lengthy proceedings which can easily go on for
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several years. On average, investigations by the FCO take some 20 months between the first
investigative measure and the final decision.

German law protects correspondence with defence counsel from seizure and review by the
FCO. However, the law only protects correspondence between an outside counsel and his
client that directly relates to the investigation at hand and which was created after the opening
of the proceeding. All correspondence dating from before the opening of the proceeding is
not protected, and nor is internal correspondence by in-house counsel, regardless of when
it was created. In order to obtain access to non-privileged documentary evidence, the FCO
has in the past even dawn-raided law firms.

In general, any investigative measures undertaken by the FCO can be appealed by the
companies concerned. The competent court for hearing any such appeals is the local court
in Bonn, the seat of the FCO. In practice, however, appealing investigative measures
undertaken by the FCO is normally in vain. The local court in Bonn has conceded to
the FCO broad discretionary powers when it comes to determining whether and how to
investigate a given case.

As mentioned above, some investigative measures — such as dawn raids — require prior
approval by the local court in Bonn, which is normally granted if the FCO can substantiate
that the respective investigative measure might yield relevant evidence in relation to a
suspected competition law infringement. The standards of substantiation that the FCO must
meet in its application for the relevant court warrant are rather low.

With the 10" ARC amendment, the position of the cartel authorities in the judicial fine
proceedings has been strengthened, as the FCO will remain the competent prosecution
authority even after an appeal against a fine decision — instead of the General Public
Prosecutor’s Office as was previously the case — and will in future have the same rights in
the judicial fine proceedings as the Public Prosecutor’s Office.

Leniency/amnesty regime

The FCO operates a leniency programme broadly similar to the one used by the EU
Commission. The leniency notice is also available in English on the FCO’s webpage
(https://www.bundeskartellamt.de/DE/Home/home node.html).

The notice sets out the conditions for immunity from, or reduction of, fines for leniency
applicants in cartel procedures. The conditions for full immunity differ depending on whether
the FCO already has sufficient knowledge of a cartel. A leniency applicant is guaranteed
full immunity if it reports a cartel to the FCO of which the latter had no prior knowledge,
provided that the applicant submits sufficient information and evidence that enables the
FCO to obtain a search warrant. If the FCO already has sufficient evidence at its disposal
to obtain a search warrant, it will grant immunity from a fine to the first applicant, unless
the available evidence already allows the FCO to prove its case, and provided that no other
cartel participant has received full immunity under the first alternative. Full immunity is not
available for undertakings that were the ringleaders of the cartel, or that have coerced others
to participate in the cartel. Full immunity always requires that the applicant cooperates fully
and on a continuous basis with the FCO.

Cartel participants who are not eligible for full immunity may still obtain a significant
reduction of the fine by up to 50%, provided that they provide the FCO with verbal or written
information and, where available, evidence that represents a significant contribution to
proving the offence, and provided that the applicant cooperates fully and on a continuous basis
with the FCO. The amount of the reduction will be based on the value of the contributions
to uncovering and proving the infringement and the sequence of the applications.
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A cartel participant can contact the head of the special unit for combatting cartels or the
chairman of the competent decision division to declare his willingness to cooperate (marker).
The marker can be placed verbally or in writing in German or English. The timing of the
placement of the marker determines the rank of the application. If the FCO accepts an
application in English, the applicant is obliged to provide a written German translation
without undue delay. A leniency application filed by an undertaking is also considered by
the FCO as one made on behalf of individuals participating in the cartel as current or former
employees of the undertaking. Joint applications by cartel participants are inadmissible.

The FCO asks for basic information on the cartel when the marker is placed, such as the
type and duration of the infringement, the product and geographic markets affected, and the
identity of those involved. The FCO also asks for clarification as to whether and — where
applicable — with which other competition authorities leniency applications have been, or
are intended to be filed. Upon placement of the marker, the FCO grants a time period of up
to eight weeks within which a full leniency application must be submitted.

The FCO confirms in writing that a marker has been placed and that a leniency application
has been submitted, including date and time of receipt. In case of an application for full
immunity where the FCO does not have sufficient evidence to obtain a search warrant, the
FCO will confirm that the applicant will be granted full immunity, provided that the applicant
continues to fully cooperate with the FCO. In all other cases, the FCO will inform the
applicant of his provisional position in the ranking order and that he is in principle eligible
for immunity or a reduction. A final decision as to whether a possible reduction in the fine
will be granted and — where applicable — to what extent, will only be taken by the FCO at
the very end of the investigative phase, i.e. once the FCO is in a position to evaluate the
received input in view of the established infringement.

The FCO endeavours to assure the confidentiality of the process and will seek to avoid
revealing the identity of leniency applicants. However, once the FCO issues a statement
of objections, the addressees of such statements of objections have the right to fully access
the case file, including all confidential information, and in particular all and any leniency
applications. If the FCO has to rely on statements of a leniency applicant as evidence to
prove its case, it also has to disclose the identity of the leniency applicant in its decision.

As mentioned before, leniency applicants must cooperate fully and continuously with the
FCO. Unless requested otherwise by the FCO, they must end their involvement in the
infringement immediately, and they must hand over to the FCO all information and evidence
available to them. They must also name all the current and former employees involved
in the cartel agreement, and take the necessary measures that all employees, from whom
information and evidence can be requested, cooperate fully and on a continuous basis with
the FCO during the proceedings. Leniency applicants are also required to keep their leniency
application confidential.

With the 10" ARC amendment, which came into force on 19 January 2021, the leniency
programme has now been enshrined in law. The FCO will adapt its notices in this regard.
In any case, leniency applications can still be filed at any time.

Administrative settlement of cases

In recent years, an informal practice has evolved that provides the possibility for companies
under investigation to enter into a settlement with the FCO. However, other than the EU
Commission, the FCO has not published formal settlement guidelines. Even though there is
no formal settlement procedure in place, there are a number of general principles that govern
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the settlement process. A settlement requires in the first place a guilty plea on the part of the
undertaking that wishes to settle the case. In return, the FCO grants a reduction of a potential
fine of up to 10%, in addition to any reductions granted under the leniency notice. The
companies concerned usually also waive their rights for complete access to the file and for a
complete statement of objections. However, the Federal Court of Justice has held that a waiver
to appeal the final decision by the FCO may never be a part of a settlement agreement. The
final decision of the FCO in settlement cases would normally only contain a short summary of
the relevant facts, which makes it more difficult for third parties to extract from the decision
any information that may be relevant for the preparation of follow-on actions. Settlements
are always individual in character. Nothing prevents the FCO from settling a case with one
company but ending settlement discussions with another. The FCO is principally bound by
the settlement, unless new facts arise ex post which would justify re-opening the case.

Third-party complaints

Complaints can be lodged by anyone in any form: orally; by fax; email; phone; or in
writing. There are no legal requirements for lodging a complaint, as it is only regarded as
an incitement for the FCO to open a formal proceeding. Even anonymous complaints are
acceptable. However, in practice, a complaint is unlikely to trigger an investigation if it
lacks details and exact determinations regarding the alleged infringement. Thus a written
complaint, with enclosed copies of all documents/files with potential relevance, increases
the chances of success significantly.

The FCO is not obliged to take action on each complaint that it receives. Rather, it has wide
discretionary powers in this respect. It is only required to exercise the said power in an
objective, thorough and dutiful manner.

In June 2012, the FCO launched an online whistleblower system which allowed it to receive
anonymous tip-offs of cartel law infringements. The system guaranteed the anonymity
of informers, while still allowing for continual reciprocal communication with FCO
investigators via a secure electronic mailbox. The FCO’s new whistleblowing hotline has
been criticised for lacking a sound legal basis, and for incentivising false accusations by
competitors, customers or even frustrated employees.

Civil penalties and sanctions

Infringements of competition law can be sanctioned with administrative fines of up to 10%
of the total group turnover. In contrast to European law, according to a February 2013
court order issued by the German Federal Court of Justice, this 10% limit is not a cap but,
interpreting it in conformity with German constitutional law, the upper limit of the fining
range. As a reaction to this judgment by the German Federal Court, the FCO has issued the
new fining guidelines of June 2013, which have been dealt with in detail above.

An issue which is, to a certain extent still open at the moment, is the issue of liability of
parent companies to their subsidiaries’ infringement of cartel rules. Even though it seems
to be generally accepted that a parent is liable for violations by a wholly owned subsidiary,
the courts still must deal with individual aspects, in particular with respect to 50:50 joint
ventures, and on the precise reconciliation of the European notion of an “undertaking” which,
in this field, is still foreign to the German substantive and procedural rules to law.

Right of appeal against civil liability and penalties
Decisions of the FCO can be appealed before the Higher Regional Court in Diisseldorf, which
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is exclusively competent. An appeal against a decision imposing a fine produces suspensory
effects. During the appeal procedure, it is possible to introduce new facts and evidence. In
general, the court is also open to the introduction of economic expert evidence, whilst in
some cases the court has claimed sufficient knowledge to assess important economic aspects
of the case on its own.

Given that the Higher Regional Court in Diisseldorf is exclusively competent for hearing
appeals against decisions by the FCO, the court is highly specialised and its decisions reflect
profound competition law knowledge and expertise. Whilst the appeal procedure is generally
highly effective and straightforward, it can also entail significant efforts and costs for the
parties involved. In a recent case (Fliissiggas, LPG), the oral hearing before the Higher
Regional Court in Diisseldorf took almost three years, and more than 130 sessions.

The Higher Regional Court in Diisseldorfis, in practice, not shy in overturning or rectifying FCO
decisions. In aruling of 26 June 2009 in relation to the cement cartel case, for instance, the court
reduced the FCO’s original fine of 660 million Euros to 328.5 million Euros. On the other hand,
the court is also entitled to increase the level of the fine, and has not hesitated to do so. In the
LPG case mentioned above, the court increased some of the fines that were originally imposed
by the FCO by 80%. It should be noted, however, that the legality of such reformatio in peius is
highly questionable. However, the Higher Regional Court in Diisseldorf, in essentially all cases
in the last two to three years, has increased the fines as compared to the fines issued by the FCO.

Under certain circumstances, the decisions of the Higher Regional Court in Diisseldorf can
be appealed — confined to points of law — before the German Federal Court of Justice. The
long duration of the appeal proceedings before the Higher Regional Court in Diisseldorf,
and the “openness” of the decisions, have largely contributed to the significant increase in
settlement proceedings before the FCO.

In recent months, the German Federal Court of Justice overturned quite a number of decisions
by the Higher Regional Court of Diisseldorf. By decision of 9 October 2018 (KRB 51/16,
KRB 58/16, KRB 60/17), the Federal Court of Justice overturned a judgment of the Higher
Regional Court for a miscalculation of the fine (Fliissiggas, LPG) and for not having properly
taken evidence. In the confectionery cartel by decision of 21 June 2019, the Federal Court
of Justice overturned a judgment (KRB 10/18) of the Higher Regional Court for lack of
proper assessment of evidence.

The 10" Amendment to the FCO has strengthened the role of the FCO. The FCO now has the
same position and the same procedural rights as the attorney general who used to represent
the FCO before the Higher Regional Court in Diisseldorf and the FCO only could accompany
and follow and, if permitted by the court, ask questions to witnesses.

Criminal sanctions

Cartels are not criminalised under German law. Rather, cartels generally qualify as an
administrative offence, with one important exception: bid rigging constitutes a criminal
offence under section 298 of the German Criminal Code and can be sanctioned with up to
five years in prison.

Cooperation with other antitrust agencies

The FCO traditionally cooperates rather closely with US and European Competition Network
(ECN) authorities. It is to a certain extent remarkable that this cooperation has not yet
triggered major complaints by undertakings in cartel cases. On the other hand, there are no
noteworthy examples of cartels of an international character sanctioned by the FCO.
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Cross-border issues

The FCO is also part of the network of ECNs, providing an institutional framework for the
cooperation between the national authorities and between the national authorities and the
European Commission. With the 10" ARC amendment, which came into force on 19 January
2021, the ECN+ Directive was implemented aiming at a more effective cartel prosecution.

In the past, the FCO has requested other national competition authorities, among them the
Austrian, Swedish and French authorities, to carry out dawn raids in their countries and to
secure evidence on behalf of the FCO. Likewise, the FCO has conducted investigations on
behalf of other national competition authorities.

Apart from the formal investigative requests, the FCO itself reports that many contacts take
place between European and non-European competition authorities to allow for an informal
exchange of general information or experience relating to specific proceedings.

Developments in private enforcement of antitrust laws

In June 2017, the 9" amendment to the ARC entered into force and implemented the EU
cartel damages Directive 2014/104/EU. The following changes are of particular relevance:
firstly, it is now presumed that a cartel infringement leads to damages. However, the cartel
defendant has the right to rebut this presumption. Secondly, it is now expressly stipulated
that the defendant (cartel member) may invoke the passing-on defence against (direct)
customers. For the benefit of any claimant that is an indirect purchaser, there is a rebuttable
presumption that the damage was passed on. Thirdly, for (potential) claimants, as well
as for defendants, the new law provides tools to require the other party to disclose some
of its internal information or documents. Third parties can also be required to disclose
certain evidence. The claim is, however, limited by the principle of proportionality. Also,
leniency applications and settlement documents are not captured by the disclosure provisions.
Fourthly, whereas leniency applicants thus far only benefitted in relation to the imposition of
fines, applicants will now also benefit from restricted civil damages liability. In this regard,
they only have to compensate for damages incurred by their direct or indirect purchasers. In
relation to other damaged parties, leniency applicants are liable only if these parties cannot
obtain full compensation from the other cartelist. Fifthly, the 9" amendment also intends
to make settlements more attractive. The settlement of one cartel member with a damaged
party will now prevent not only the damaged party from bringing further claims concerning
the damage caused, but will also prevent the other cartel members from recourse in terms
of their contribution claims regarding damages covered by the settlement. Consequently,
the liability of the other cartel members is reduced by the damage caused by a settling cartel
member. Sixthly, the regular limitation period for cartel damages claims is extended from
three to five years after the end of the year in which the claim arose and the claimant gained
knowledge. Seventhly, in Germany, the losing party generally bears all court costs, including
those incurred by the counterparty. This approach led in the past to a relatively high financial
risk exposure, given the fact that often participating cartel members join the defendant (third-
party intervention). Thus, the imminent costs of bringing a claim are often unforeseeable
for the claimant. To reduce this risk, the reform introduces a limitation: a claimant is now
only liable for the cost of one additional intervening third party.

On 12 July 2016, the German Federal Court of Justice delivered its judgment in the Lottoblock
11 case. With this judgment the court has further clarified the scope of the binding effect of
decisions by the competition authorities, as well as the requirements for subsequent follow-
on actions. The underlying case concerned a follow-on action in a boycott/refusal to deal
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case. The defendants had on one single occasion taken the joint decision not to deal with
the claimant in the future. This decision was later found to be in violation of the applicable
German and European competition rules. The claimant lodged an action for damages in
respect of the /ucrum cessans that it had allegedly suffered as a result of the boycott. In the
first place, the German Federal Court of Justice held that the binding effect of a competition
authority’s decision is not confined to the operative provisions of the decision but rather also
comprises the factual and legal findings contained in the body of the decision. The court then
clarified that the mere existence of a prohibition decision does not as such in every single
case imply that the infringement had actually been put in practice and executed for a certain
time period. The court recalled in this respect that under the applicable laws, a prohibition
decision could even be issued in order to prevent a future restriction of competition.

However, the Federal Court of Justice held that there exists a general legal presumption that
anti-competitive agreements which are aimed at permanently restricting competition and are
indeed executed by the cartelists for as long as the cartelists do not take action which clearly
evidences that they stopped acting in line with the cartel arrangement. On this basis, the court
rejected the defendants’ argument that the single agreement not to deal with the claimant had
ceased at the latest on the day when the German cartel office issued its prohibition decision.
Rather, the court found that the mere issuance of the prohibition decision was not sufficient
to assume that the joint boycott had indeed stopped. In order to rebut the legal presumption
that the anti-competitive boycott was permanently executed, the defendants would rather have
been required to explicitly and undoubtedly distance themselves from the cartel arrangement,
which had not happened in the case at stake. The practical relevance and importance of this
judgment cannot be overestimated. It basically opens the door for the recovery of so-called
“post cartel” damages claims. Whereas until today the general view had been that cartel
infringements and their respective anti-competitive effects would normally cease on the
day of the dawn raids and that cartel damages claims going beyond this point of time would
be limited to a rather short “cartel shadow” period, this will no longer apply in the future.
Rather, claimants will in the future regularly be able to recover damages also for longer time
periods after the cartel activity has ceased.

On 12 June 2018, the Federal Court of Justice rendered a landmark judgment with respect
to the statute of limitations of cartel damages claims (Grey Cement II). The Court ruled, in
deciding controversies among various Higher Regional Courts, that the rules on the tolling of
the statute of limitations by investigations of the EU Commission or any national competition
authority, which were introduced on 1 July 2015, would also apply to any and all claims
which had come into existence before that date. This judgment is in favour of plaintiffs since
in this way quite a number of claims which had come into existence in many larger cartels,
in particular in the trucks cartel, may still be successfully brought.

On 11 December 2018 (KZR 26/17 — Schienenkartell I'), the Federal Court of Justice, again
in a landmark judgment, ruled that there was no prima facie evidence in the sense of a
presumption that a transaction within the framework of a cartel as decided with binding effect
would be affected by the cartel and that damage resulted from such a transaction. Following
this judgment, the lower courts have taken the approach that there was a factual presumption
for a transaction being affected by the cartel and damage resulting from such transaction, if
it were covered by the authority’s decision on the cartel.

With its ruling on 28 January 2020 (KZR 24/17 — Schienenkartell IT) the Federal Court of
Justice has clarified its 11 December 2018 judgment to the effect that there is a presumption
in fact that the prices of cartelised products were higher than they had been without the cartel
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(“affected by the cartel”), if the products or services provided by the claimant are the subject
matter of the cartel and fall within the scope of such cartel as far as time and geographic
scope are concerned. The ruling of the Federal Court of Justice is in line with the case law
of the European Court of Justice in the Ofis case.

On 23 September 2020 (KZR 35/19) the Federal Court of Justice issued its first ruling in the
trucks cartel case, a further landmark judgment for cartel damages claims. By confirming
a broad binding effect of the European Commission’s decisions factual and legal findings,
the Court pointed out that the infringement established by the Commission did not only
constitute an exchange of information but in fact concerned agreements on list prices and
the transfer of costs for the EURO standard technologies. The Court once again confirmed
that whether truck customers are affected by the cartel is to be seen separate from the issue
of actual impact of the cartel. Furthermore, the Court clarified that the statute of limitations
was halted since the Commission’s raids.

In some cases concerning the cartel on rail tracks, the Federal Court of Justice gave some rules
of principle with respect to passing-on defence. The Court confirmed prior jurisprudence
by other German courts according to which a defendant must meet very high standards if
it wishes to raise a passing-on defence successfully. The Court emphasised in this respect
that the defendant has to substantiate and prove all relevant market parameters such as, in
particular, demand elasticity, price developments, and product specifications in order to
show that the passing-on of the cartel overcharge is more than just a hypothetical theory but
rather a likely scenario. The defendants are also required to show that the passing-on of the
cartel overcharge has not resulted in other types of damages for the direct purchasers, such
as, for instance, volume effects. The Federal Court of Justice has also decided to be rather
reluctant in shifting the burden of proof to the direct purchaser to show that such purchaser
has not passed on any cartel overcharge to its customers.

Reform proposals

As reported on 19 January 2021, the 10" ARC amendment came into force under the name
“ARC Digitalization Act” addressing issues raised by the digital economy. The law focuses
on the modernisation of the law on abuse of market power by strengthening the position of the
FCO and the Federal Court of Justice with regard to large digital groups, the intermediation
power of online platforms and tipping.

In addition to the topics referred to supra, the amendment also contains various innovations in
the area of fine regulations. For example, new rules are provided with regard to fines against
associations of undertakings. In addition, the leniency programme has now been enshrined
in law. The FCO will adapt its notices in this regard. In any case, leniency applications can
still be filed at any time.

Given that the reform which had been considered to be necessary has just been implemented,
there are no urgent reform proposals at the moment for which the legislator is expected to
become active.

GLI - Cartels 2021, Ninth Edition 125 www.globallegalinsights.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Haver & Mailinder Rechtsanwalte Partnerschaft mbB Germany

Dr. Ulrich Schnelle

Tel: +49 711 22744 27 / Email: us@haver-mailaender.de

Dr. Ulrich Schnelle is a partner in the Stuttgart Office of Haver & Mailénder
and head of the practice group for competition, public procurement and
state aid law. He specialises in EU and German Competition Law and has
extensive experience in defending companies in cartel investigations at court
before the EU Commission and the German Federal Cartel Office. Another
focus of his work is the practice in cartel damages actions. He also advises
clients on merger control issues and has particular expertise in cases of abuse
of a dominant position. A further field of activity is his advice to clients
seeking to cooperate with competitors or with suppliers and/or customers in
horizontal or vertical contractual relationships. Ulrich Schnelle graduated
from the University of Freiburg in 1992, obtained his doctoral degree there in
1992 and was admitted to the Bar in the same year. He is an alumnus of the
University of Geneva, the University of Illinois (LL.M.) and the University
of Passau as well as Freiburg. Since 2016, he has been an honorary professor
at the University for Applied Sciences for Economics and the Environment.

Elisabeth S. Wyrembek

Tel: +49 711 22744 59 / Email: ew@haver-mailaender.de

Elisabeth S. Wyrembek is an associate in the Stuttgart Office of Haver &
Mailédnder. She specialises in EU and German antitrust law and represents
companies in national and multinational antitrust litigation at court and in
antirust proceedings before the German Federal Cartel Office and the European
Commission. She advises companies on all aspects of German and EU merger
control, including strategic assistance, ranging from the initial stages of
investment decision making to potential post-clearance complexities. She is
experienced in advising companies of all sizes, ranging from internationally
operating groups to ecarly stage start-ups, active in all kinds of industries,
particularly focusing on automotive, card payment systems, digital industries
and energy. Elisabeth S. Wyrembek graduated from the University of
Tiibingen in 2011 and was admitted to the Bar in 2013. She is an alumna of
Queen Mary University of London (LL.M.) and the University of Tiibingen.

Haver & Mailiander Rechtsanwailte Partnerschaft mbB

Lenzhalde 83-85, 70192 Stuttgart, Germany
Tel: +49 711 22744 0 / URL: www.haver-mailaender.de

GLI - Cartels 2021, Ninth Edition 126 www.globallegalinsights.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Other titles in the Global Legal Insights series include:

Al, Machine Learning & Big Data Fund Finance

Banking Regulation Initial Public Offerings
Blockchain & Cryptocurrency International Arbitration
Bribery & Corruption Litigation & Dispute Resolution
Corporate Tax Merger Control

Employment & Labour Law Mergers & Acquisitions

Energy Pricing & Reimbursement
Fintech

GLOBAL
LEGAL
INSIGHTS



